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M/s. interactive Manpower Solution Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

T Yo, ST I T4 TR AT IR BT afier—

Appeal To Customs Central Excise And Service Tax'AppeIIate Tribunal :-

g aifSforre, 1904 & &Y 86 B 3fla WA BT 9 & U DI T Hehall—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub sectlon/(1) of Sectlon 86 of the Finance Act 1994 to the

Appellate Tribunal Shall be filed /i quadrupllcate in:Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994\and Shall/ be, laccompanled by a copy of the order
appealed against (one of which shall; be certlﬂed copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of servlce tax /& interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- whéredhecamount of ,service tax & interest demanded &
penalty levied is is more than five lakhs but not exceedmg Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to
the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous anvat Credit taken;
(iii) amount payable under/Rule 6 of\me Cenvat Credit Rules.

= Provnded further that the prowswns of thlS Sectlon shall not apply to the stay

4(1) s& Hed svan&ar%uﬁmm%mﬂmawawqwmm
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s Interactive Manpower Solution, 301, President | Plaza, Near
Thaltej cross Road, S.G. Highway, Ahmedabad- 380 054 (hereinafter
referred to as ‘appellants’) holding service tax registration No. AABCI 4910K
ST001, have filed the present appeals against the Order-in-Original number
SD-02/REF-204/DRM/2015-16 dated 31.12.2015 (hereinafter referred to as
‘impugned orders’) passed by the Asst. Commissioner, Service Tax, Div-iI,
APM Mall, Ahmadabad (hereinafter referred to as ‘adjudicating authority’);

2. Briefly stated facts of the case are that appellant had filed a refund claim
of accumulated credit of ¥12,62,545/- under Notification No. 27/2012- CE (NT)
on 29.07.2015. Refund of Rs. 11,83,087/- was sanctioned where as Rs.
79,458/- was rejected vide impugned OIO. Being Aggrieved appellant has filed
this present appeal for Rs. 79,458/~ and for claiming Interest of Rs. 37,340/- for
delayed refund.

4, Personal hearing in the case was granted on 14.09.2016 wherein Shri
Bishan Shah, CA on behalf of the said appellant, appeared before me and
reiterated the contention of their submission. In course of hearing Shri Bishan
Shah, .CA, requested for seven more days for additional submission which is so

far not submitted.
DISCUSSION AND FINDING

5. I have carefully gone through the facts of the case on records, grounds of the
Appea] Memorandum, the Written Submission filed by the respondent and oral
submission made at the time of personal hearing. The adjudicating authority has
rejected the 3562/- as appellant has not submitted invoices dated 15.11.2014
of M/s Tata Communication Ltd vide which service tax has been paid. I find that
said inivoice of of M/s Tata Communication Ltd is produced before me. I hold that
refund claim of Rs. 3562/- is admissible. Further claim of Rs. 75,896/- was
rejected on invoices sr. No. 9 to 11 issued by M/s Parth Estate Developers as
Invoices were not available with the claim paper. Appellant had stated that they
have paid differential rent along with service tax of Rs. 75,896/- to M/s Parth
Estate Developers. I find<tRatait; is prime requirement of 11B that original
supporting documents é{/ldemvclalm has to be produced. In absence of said
original document refund {)f Rs 75 896/ can not be granted. I hold that refund
of Rs. 75,896/~ is correctly fed:
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6. Regarding appellant’s claim of interest for delayed refund, I find that
payment of interest on sanctioning of refund beyond three months from the date of
receipt of the application of refund claim till the date of refund of such d'uty is
governed by the provisions of Section 11BB of the Central Excise Act, 1944 made
applicable to the service tax cases vide Section 83 of the Finance Act, 1994. Section

11BB ibid is reproduced as under for better appreciation of the issue in appeal.

"SECTION [Interest on delayed refunds. 11BB. — If any duty ordered to be
refunded under sub-section (2) of section 11B to any applicant is not
refunded within three months from the date of receipt of application under
sub-section (1) of that section, there shall be paid to that applicant interest
at such rate, [not below five per cent] and not exceeding thirty per cent per
annum as Is for the time being fixed [by the Central Government, by
Notification in the Official Gazette], on such duty from the date immediately
after the expiry of three months from the date of receipt of such application
till the date of refund of such duty”

7. Further, payment of interest on sanctioning of refund beyond three months
from the date of receipt of the application of refund claim till the date of refund of
such duty is a settled issue in pursuancéto the various judgements passed by the
higher judicial forums as well as being clarified by the CBEC also froh'l time to time.
The CBEC vide Circular No.670/61/2002-CX dated 01.10.2002 being relevant in this

case, is interalia reproduced as under.

. “"In this connection, Board would like to stress that the provisions of
section 11BB of Central Excise Act, 1944 are attracted automatically for any
refund sanctioned beyond a period of three months. The jurisdictional Central
Excise Officers are not required to wait for instructions from any superior
officers or to look for instructions in the orders of higher appellate authority

for grant of interest.”

8. : Further, I find that the issue in question is also decided by the higher
judicial forums in the following judgments, wherein it is held that the
interest should be paid from the expiry of three months from the date of

receipt of refund application.

« J.K.cement Works V/s ACC- 2004(170) ELT 4 (Raj. H.C.)- Also
maintained by S$.C.-2005 (179) ELT A150 (S.C.)

« Kerala Chemicals & Protines Ltd.- 2007 (211) ELT 259- (Tri.
Bang.)

o CEX,Pune-III V/s Movilex Irrigation Ltd.-2007 (207) ELT 617
(Tri. Mumbai)

« CCE V/s Reliance industries Ltd- 2010(259)ELT 356 (Guj HC)

« Ranbaxy Laboratgties Vs Union of India, 2011(273)ELT.3.(SC)

S0ty K ]
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9. In view of above, I f-in':a for.’cg{-i:n tﬁe ’fcontention of the appellant and also
reliance placed by the appell'énti;g‘..féffﬁﬁgaﬁ,_.pﬁ various decisions/judgements of the

higher judicial forums and the CBEC ¢iFdulars issued in this regard being relevant to
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the issue, also support the contention of.the.appellant.. Accordingly, I hold that the
appellant is eligible of the intée‘t’st at such rate for the time being fixed by the
Central Government by Notification in the Official Gazette on such refund amount
from the date immediately after the expiry of three months from the date of such

application of refund till the date of refund of such service tax.

10. 3ol SaRT &of T 918 el &l MIeRT 3WiFd diier & foar Sirar g1

10. The appeals filed by the appellant stand disposed off in above terms.
\
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ATTESTED

i
(R.R} PATEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To

M/s Interactive Manpower Solution,
301, bresident Plaza,

Near Thaltej cross Road,"

S.G. Highway,

Ahmedabad- 380 054

Copy to:

1) The Chief Commissioner, Central Excxseg Ahmedabad

2) The Commissioner, Service Tax., Ahmedabad II

3) The Additional Commissioner, C.EX, Ahme,eié‘:t;);a;gplfl

4) The Asst. Commissioner, Service Tax, Div-1I, APM Mall, Ahmedabad.
5) The Asst. Commissioner (System), Service Tax, Ahmedabad.

6) Guard File. |

P.A. File.
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